Report of the Task Force on the Attorney-Client Prvilege
A. Background

In a letter to bar presidents early this year, thezsident Michael Greco of the American Bar
Association urged state and local bar associatmaddress erosion of the attorney-client privilege
and the work product doctrine. He also discussddréd policies that threaten these protections.
Previously, the ABA had established a group, clideAtlanta attorney Bill Ide, to consider these
issues. Its reports and recommendations, as wethas materials, are available online.

Soon after receiving Greco’s letter, then-presid&enhn Vasser of the Arkansas Bar Associa-
tion, in consultation with president-elect Jim Sprappointed the Task Force on the Attorney-Client
Privilege. The Task Force is comprised of a divgrsep of attorneys, including corporate lawyers,
litigators, government lawyers, and law profesgors.

The Task Force held meetings from April through dbet. In formulating the recom-
mendations set out below, it drew heavily on thistanding work of its ABA counterpart, as well
as materials from the American College of Trial lyavgé and the Association of Corporate Counsel.

B. Summary of Recommendations

The recommendations of the Task Force summarizéalvbare in large part based on
resolutions adopted by the House of DelegatessoAtherican Bar Association in 2005 and 2006.
Drafts of the proposed resolutions, accompanieéxplanatory comments, are set out later in this
report, commencing on page 6.

In brief, the Task Force recommends that Houseatédates:

1. Replace the Task Force with a committee on ttueregty-client privilege and the work
product doctrine. Because erosion of these prote€is likely to be a continuing concern, the Task
Force is of the opinion that developments in tihesaeshould be regularly monitored.

2. Adopt the following resolutions:

a. That waiver of the attorney-client privilege amork product doctrine should not be
considered in deciding whether a corporation hagperated in an government

investigation. [Resolution 1]

b. That government entities, in assessing a conparatcooperation in an investigation,
should not consider that it: provided counsel tpad the legal fees and expenses of

'See https://www.abanet.org/buslaw/attorneycliembaghtml.

2The members are: Bill Allen, Little Rock; Bruce Bwtt, Little Rock; Jim Burnett, Clinton (past chman,
National Transportation Safety Board); Professaoll@@asey, Little Rock; Jane Duke, Assistant U ifey, Eastern
District of Arkansas, Little Rock; Bob Estes, Fageille; Colette Honorable, Assistant Attorney Grahelittle Rock;
William James, Little Rock; Chalk Mitchell, Heler@pnrad Odom, Fayetteville; Charles Owen, LittleRd’rofessor
Emeritus John Watkins, Fayetteville (chair); ang&White, Little Rock.



an employee; chose to retain or declined to samaio employee who refused a
government request for an interview, testimonyotbeer information; entered into a
joint defense and common interest agreement wigngoloyee; or shared its records
or other historical information relating to the meatunder investigation with an

employee. [Resolution 2]

c. That the attorney-client privilege and work proddioctrine should be preserved with
respect to audits of company financial statem¢Rissolution 3]

d. That inadvertent disclosure of materials prottiethe attorney-client privilege and
work product doctrine should not, as a general, ranstitute waiver of these
protections. [Resolution 4]

e. That neither draft expert reports nor attorneymmaoinications with experts should be
discoverable. [Resolution 5]

f. That the Arkansas Supreme Court should:

(1) Amend Ark. R. Civ. P. 26(b) and Ark. R. Evid. 5t provide, as a general rule,
that inadvertent disclosure of materials protetigthe attorney-client privilege
and the work product doctrine does not waive tlpestections. [Resolution 6]

(2) Amend Ark. R. Evid. 502 to incorporate the dowiof “selective waiver,” i.e., dis-
closure of protected information to a governmeetay does not constitute waiver
for other purposes. [Resolution 7]

(3) Amend Ark. R. Civ. P. 26(b) to provide that heit draft expert reports nor
attorney communications with experts are discoverdgResolution 8]

C. Discussion

1. “A Culture of Waiver”

It is by now well established that the attorneiatiprivilege and the work product doctrine
apply to corporations as well as to individual$he former “encourage[s] full and frank

communication between attorneys and their clientstaereby promote[s] broader public interests
in the observance of law and administration ofifest* The latter “reflects the strong ‘public policy

3See Commodity Futures Trading Comm’n v. Weintraiid, U.S. 343 (1985); Upjohn Co. v. United States,
449 U.S. 383 (1981); In re Grand Jury Proceedi#g3,F.2d 840 (8th Cir. 1973).

“Upjohn Co. v. United States, 449 U.S. 383, 389 (198
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underlying the orderly prosecution and defenseggl claims’ and enables attorneys to “assemble
information, sift . . . the relevant from the ieehant facts, prepare [their] legal theories and pla
[their] strategy without undue and needless interfee.?

Nonetheless, what has been called “a culture ofevanow exists in the corporate context
with respect to these settled principles. Its beigig can be traced to a 1999 memorandum to U.S.
Attorneys by then-Deputy Attorney General Eric HaldPrior to this so-called “Holder Memo-
randum,” the Department of Justice had no estaddligiolicy regarding the determination to indict
corporations. The memorandum set out eight fadimrbe considered, including whether the
corporation waived the attorney-client privilegedahe protection afforded by the work product
doctrine!

In January 2003, then-Deputy Attorney General Lalngmpson wrote a memorandum that
restated and elaborated upon the Holder Memoraridwith respect to the waiver issue, the
“Thompson Memorandum” stated that a prosecutoassessing the adequacy of a corporation’s
cooperation, may weigh “the completeness of itsldsure including, if necessary, a waiver of the
attorney-client and work product protections, bwith respect to its formal investigation and with
respect to communications between specific officgirectors and employees and counsel.” The
memorandum also said that advancing attorneydeeesdrporation’s employees may be considered
in evaluating whether it has cooperated in thestigation.

Another step in the evolution of the DOJ policyweed in October 2005, when Acting Deputy
Attorney General Robert D. McCallum issued a memduan directing each U.S. Attorney to
develop a review process requiring prosecutordtaino approval from supervisors before seeking
a waiver of the attorney-client privilege or wortogduct protection under the Thompson Memo-
randum. This review process may vary from distiactlistrict? Responding to criticism that the
“McCallum Memorandum” will lead to inconsistent war policies, Deputy Attorney General Paul
J. McNulty told the Senate Judiciary Committee iearthis month that “[i]jt simply created a
supervisory review process” for waiver requestassistant U.S. Attorneys. “This ensures proper
oversight,” he said, and “promotes a uniform anuststent waiver policy throughout the countf§.”

This past summer, the Department of Justice readfirits commitment to the waiver policy
set out in the Thompson Memorandum and rejected@opal by the ABA to modify it In a letter
to Attorney General Alberto Gonzales, Michael Graad urged revisions to: prevent prosecutors
from seeking waivers during investigations; spettig/types of factual, non-privileged information
that prosecutors may request from companies agao$icooperation; and prohibit consideration

®United States v. Nobles, 422 U.S. 225, 236-37 (1@jitoting Hickman v. Taylor, 329 U.S. 495, 5104TY).
®Hickman v. Taylor, 329 U.S. 495, 511 (1947).

'See http://www.usdoj.gov/criminal/fraud/policy/Chargcorps.html.

8See http://www.usdoj.gov/dag/cftf/corporate_guiaedi.ntm.

°See http://www.usdoj.gov/usao/eousalfoia_readirgmfasam/titie9/crm00163.htm.

YSee http://www.usdoj.gov/dag/testimony/2006/0912@Bacnulty _testimony_thompson_memo.htm.

YSee https://www.abanet.org/buslaw/attorneyclierténls/064/064.pdf (Appendix B).
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of voluntary waiver when assessing whether theyeptovided effective cooperatidf.

The Department of Justice is not alone in takingverainto account when evaluating
cooperation. In 2001, the Securities and Exchamngar@ission identified thirteen factors that it
would consider in deciding whether initiate enfonemt actions® The “Seaboard Report,” as it is
commonly known, states that one factor is whettlee tompany voluntarily disclose[d] informa-
tion” to the SEC staff. As explained in a footndthae desire to provide information . . . may cause
companies to consider choosing not to assert ttwgnai/-client privilege, the work product
protection and other privileges, protections anehegtions with respect to the Commission.”

Corporate cooperation is also a factor used bystB€ in deciding whether to impose civil
monetary penalties against a corporation for vilgethe securities laws. In January 2006, the SEC
issued a “Statement Concerning Financial Penalfiexplaining that the appropriateness of such
a penalty turns primarily on two consideration® finesence or absence of a direct benefit to the
corporation as a result of the violation, and tegrde to which a penalty will recompense or further
harm the injured shareholders. Among the additidmetbrs is the “extent of [the corporation’s]
cooperation” with the Commission and other law ecgément authorities.

Although the DOJ and SEC policies do not expressiypire waiver of the attorney-client
privilege and work product doctrine, corporate lavgyare understandably concerned that without
waiver, a corporation will not receive adequateditréor cooperation. In a survey of inside and
outside counsel conducted by the Association op@@te Counsel, the National Association of
Criminal Defense Lawyers, the U.S. Chamber of Commmend other organizations, nearly 75%
of the respondents agreed that government progscana agencies expect corporations to waive
privileges® In a similar NACDL study, 85% of the respondentyars reported that the DOJ and
the SEC frequently require discussions of waiveyasof settlement negotiations, i.e., in deciding
whether to charge a company, accept a plea, d& settvil matter®

The waiver issue also surfaced in connection Wwithfederal sentencing guidelines. Under
section 8C2.5(g) of the Sentencing Guidelines Maaw@rporation or other organization is capable
of earning a reduction in its culpability score dim& range where it has “fully cooperated in the
investigation.” In May 2004, the U.S. Sentencingr@aission amended the commentary to this
section by adding the following sentence: “Waiveatorney-client privilege and of work product
protections is not a prerequisite to a reducticsuipability score . . . unless such waiver is ssaey
in order to provide timely and thorough disclosofeall pertinent information known to the
organization.” In April 2006, after hearing testinyofrom the ABA and other groups that this
provision was encouraging waivers, the Commissimed unanimously to deletelit.

2See http://www.abanet.org/poladv/acprivgonz5206.pdf

13See http://www.sec.gov/litigation/investreport/34949.htm.
Yhttp://iwww.sec.gov/news/press/2006-4.htm.

*See http://www.acca.com/Surveys/attyclient2.pdf.

1See http://www.nacdl.org/ _ 852566CF0070A126.ns@BIB77FC8D473B7885256FE100742727?0pen.

See http://www.ussc.gov/IMINUTES/4_05_06.pdf.
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2. The Situation in Arkansas

The Task Force is not aware of problems havingearia Arkansas, either at the state or
federal level. At one of its meetings, Task Foresmher Jane Duke, Assistant U.S. Attorney for the
Eastern District of Arkansas, reported that prasgugorporations under investigation to waive the
attorney-client privilege and work product doctrih@s not been an issue in our office.” Professor
Paula Casey, a Task Force member who formerly dexsv&).S. Attorney for that district, said that
she could not “recall it ever happening” duringtegrure. Furthermore, the general counsel of Tyson
Foods, Alberto Gonzalez-Pita, wrote a letter toTtask Force taking issue with one of its decisions
(discussed below under “Other Matters”) but did soggest that these issues had arisen in the
Eastern and Western Districts of Arkansas.

Even though problems apparently do not exist totlesyTask Force believes that a proactive
approach is warranted in light of developmentdaitational level. And by taking a stand now, the
Arkansas Bar Association would lend its suppoth®efforts of the ABA. It should also be noted
that other state and local bar organizations -uahoh those in New York, California, Connecticut,
and Boston — are addressing the waiver issue.

In addition, the Arkansas Supreme Court will soertbnsidering a recommendation from its
Committee on Civil Practice to add language to RkCiv. P. 26(b) addressing inadvertent waiver
of privileged communications and attorney work protd By acting now, the House of Delegates
would be able to take a position on this issulkaf$upreme Court publishes the proposal for public
comment. Likewise, the House could have an impaetrmatter now pending before the committee,
i.e., protection of an expert’s draft reports anchmunications between the expert and counsel.

D. Other Matters

The Task Force considered other issues but votedonpropose action by the House of
Delegates. In addition, the Task Force did not hawe to fully consider certain topics and con-
cluded that they should be deferred and left toc@esssor committee if one is established.

Most significantly, the Task Force decided agaiasbmmending that the House send to the
U.S. Attorneys for the Eastern and Western Digtradt Arkansas a letter and suggested policy
regarding implementation of the Thompson Memorandlime ABA has urged state and local bar
associations to take this step, and the generakebof Tyson Foods, Alberto Gonzalez-Pita, wrote
a letter to the Task Force supporting the ABA posit

The Task Force, which considered this issue atneetings, concluded that such an effort
would be inappropriate, futile, and perhaps evemterproductive. Instead, the Task Force recom-
mends that copies of Resolution 1, which opposepthicies reflected in the Thompson Memo-
randum, be sent to the U.S. Attorneys in Arkansas.

As mentioned previously, the Justice Departmeritireged the Thompson memorandum this
past summer and declined to modify it. The Depantmaeas responding to a letter from the ABA
to Attorney General Alberto Gonzales expressingagsociation’s objections to the waiver policy
and urging adoption of specific reforms. The TaskcE believes that a similar effort directed at the
U.S. Attorneys in Arkansas would be equally futile.

The Task Force also decided against recommendigpéution proposing that the Arkansas



Supreme Court adopt rules to exempt from the Fraeafdnformation Act documents covered by
the attorney-client privilege and the work proddcictrine and to allow closed meetings for
government bodies to meet with counsel. Such mabedd be subject to challenge as falling outside
the scope of the Court’s rulemaking power under Admeent 80, and the Court has in the past
referred to these issues as policy decisions tode by the General Assembly. See, e.g., City of
Fayetteville v. Edmark, 304 Ark. 179, 801 S.W.2& 27990).

Finally, the Task Force deferred considerationhef éffect of the 2005 Bankruptcy Act on
attorney-client communications, as this is a mattexhich input should be sought from the Debtor-
Creditor Committee, and left for further considemaf proposed Fed. R. Evid. 502 and its selective
waiver provision. That proposal is now pending befthe U.S. Judicial Conference’s Advisory
Committee on the Rules of Evidence. A draft rulgudes a selective waiver provision, but the
committee has not taken a position on the issue.

Resolution 1

RESOLVED, that the Arkansas Bar Association strgragipports the preservation of the
attorney-client privilege and work product doctriag essential to maintaining the confidential
relationship between client and attorney requiceelnicourage clients to discuss their legal matters
fully and candidly with their counsel so as to ptpmote compliance with law through effective
counseling, (2) ensure effective advocacy for tlent, (3) ensure access to justice and (4) promote
the proper and efficient functioning of the Amenadversary system of justice; and

FURTHER RESOLVED, that the Arkansas Bar Associatpposes policies, practices and
procedures of governmental bodies that have tleetedf eroding the attorney-client privilege and
work product doctrine and favors policies, praciaad procedures that recognize the value of those
protections.

FURTHER RESOLVED, that the Arkansas Bar Associatipposes the routine practice by
government officials of seeking to obtain a waigtthe attorney-client or work product doctrine
through the granting or denial of any benefit ovaadage.

FURTHER RESOLVED, that the Arkansas Bar Associatiend copies of this resolution to
the United States Attorneys for the Eastern andt®vie®istricts of Arkansas.

Comment

This resolution, which tracks ABA Resolution 111u@uist 2005), is central to the Task
Force’s recommendations. It reflects the viewtth@importance of the attorney-client privilege and
the work product doctrine should be reaffirmed #mat erosion of those protections should be
vigorously opposed.

Although prosecutors have traditionally recognizleat criminal charges should rarely be
brought against corporations, they have employedthiheat of prosecution to secure corporate
cooperation in their investigation and prosecutdmdividuals. Such threats do not necessarily
implicate the attorney-client privilege and the weproduct doctrine. After the collapse of Enron
Corp., however, federal prosecutors began to poigocations to reveal protected information. As



discussed above, this tactic was formalized as D@pat of Justice policy and adopted by federal
regulatory agencies, notably the SEC.

The ABA task force found, and surveys have confanagyerception among corporate lawyers
that government prosecutors and agencies expguiredions to waive the attorney-client privilege
and the work product doctrine as a condition ohgeieemed to have cooperated in an investigation.
As a practical matter, the ABA task force concludedrporations rarely can resist prosecutorial
requests for disclosure because of the harsh coesegs of having to defend against criminal
charges. . ..”

The Task Force agrees with the ABA and other grthgashis policy undermines the attorney-
client privilege and the work product doctrine luttpng corporations to a Hobson'’s choice: either
waive their protection or face criminal chargese Bame chilling effect occurs when this practice
is employed in administrative enforcement procegsliSimply put, the waiver policy set out in the
Thompson Memorandum and the Seaboard Report isidestjand contrary to the public interest.

Resolution 2

RESOLVED, that the Arkansas Bar Association oppge@ernment policies, practices and
procedures that have the effect of eroding the tdtotisnal and other legal rights of current and
former employees, officers, directors or agentsnfiyees”) by requiring, encouraging or per-
mitting prosecutors or other enforcement autharittetake into consideration any of the following
factors in making a determination of whether araargation has been cooperative in the context of
a government investigation:

(1) that the organization provided counsel to dwaaced, reimbursed or indemnified the legal
fees and expenses of, an employee;

(2) that the organization entered into or contirtoeyperate under a joint defense, information
sharing and common interest agreement with an greelor other represented party with whom the
organization believes it has a common interesefenting against the investigation;

(3) that the organization shared its records ogrdtistorical information relating to the matter
under investigation with an employee; or

(4) that the organization chose to retain or otlsswieclined to sanction an employee who
exercised his or her Fifth Amendment right agasedt-incrimination in response to a government
request for an interview, testimony, or other infation.

Comment

Among the considerations set out in the Thompsombdtandum for weighing the extent and
value of a corporation’s cooperation is the follogi“a corporation’s promise of support to culpable
employees and agents, either through the advardafirggtorneys’ fees, through retaining the
employees without sanction for their misconducthosugh providing information to the employees
about the government’s investigation pursuantjtora defense agreement.” These consideration
adversely affects the right and ability of the @rgiion to assure that employees are given adequate
protections of the attorney-client relationship.



The attorneys’ fees issue is particularly troublififpe costs associated with defending a
government investigation involving complex corperand financial transactions can often run into
the hundreds of thousands of dollars. Therefotieeiovernment succeeds in pressuring a company
not to pay for the employee’s legal defense, theleyee typically may be unable to afford effective
legal representation.

The practical impact of the quoted language from Thompson Memorandum can be
enormous. In one recent example, the accountingkiPMG, in response to pressure from federal
prosecutors, refused to pay the legal fees of atwéits partners and employees unless they talked
to prosecutors. KPMG evidently perceived that i @ impose this condition to convince the
government it was cooperating fully with the inwgation and avoid indictment by entering into
a deferred prosecution agreement with the goverhmen

The government reached such an agreement with Kédi(Gat about the same time, obtained
indictments charging nineteen defendants, seventeékem formerly KPMG partners or employees,
with conspiracy and tax evasion. After the defemslamoved to dismiss, U.S. District Judge Lewis
A. Kaplan ordered limited discovery and held a lmpon whether the Thompson memorandum,
insofar as it deals with advancement of defenses@ssa factor relevant to whether a prospective
corporate defendant will be prosecuted, was anapgrinterference with the defendant employees’
rights to a fair trial and to the effective asamsia of counsel.

In an extensive opinion, Judge Kaplan held thatgbeernment’s implementation of the
Thompson Memorandum in deciding whether to indieMG violated the employees’ rights under
the Fifth and Sixth Amendments. See United Stat&ein, 435 F.Supp.2d 330 (S.D.N.Y. 2006).
Judge Kaplan found that KMPG would have paid thier#ant’s legal expenses had the government
not “held the proverbial gun to its head.” He candgd that the Thompson Memorandum, by its
reference to “the advancing of attorneys fees” dactor to assess cooperation, violated the
defendant’s rights under the Fifth Amendment tdrbe from government interference with their
ability to defend themselves. As to the Sixth Anraedt, Judge Kaplan held that the Thompson
Memorandum interfered with the defendants’ righddansel of their choice because it “discourages
and, as a practical matter, often prevents compafi@n providing employees and former
employees with the financial means to exercise twstitutional rights to defend themselves.”

Although Judge Kaplan declined to dismiss the itmdents, he opened a civil docket in which
the defendants could sue KPMG for provision ofitlegjal fees. He also noted that if any statements
they made to the government as a result of KPM@ssstence that they submit to government
interviews as a condition of continued employmarpayment of any legal fees were improperly
coerced, those statements could potentially bersgped in the criminal proceeding.

Some defendants filed motions to suppress, argheigtheir statements to the government
were coerced by KPMG'’s conditioning the paymenthaiir legal fees and, in some cases, their
continued employment, upon their cooperation vwha government. In an opinion issued on July
25, Judge Kaplan granted the motion in part and tielt statements of two employees had been
coerced. He concluded that the government was megge for the pressure that KPMG put on its
employees to waive their constitutional rights.thiteatened KPMG with the corporate equivalent
of capital punishment,” he wrote. “KPMG took thdyoourse open to it,” i.e., complying with the
Thompson Memorandum. United States v. Stein, 480p.2d 315 (S.D.N.Y. 2006).



Resolution 3

RESOLVED, that the Arkansas Bar Association sugibe preservation of the attorney-client
privilege and work product doctrine in connectiomhvaudits of company financial statements.

FURTHER RESOLVED, that the Arkansas Bar Associatimes the Securities and Exchange
Commission, the Public Company Accounting OversRydrd, the American Institute of Certified
Public Accountants, the legal and accounting psafes, and other relevant organizations to adopt
standards, policies, practices and procedures akel dther appropriate steps to ensure that
attorney-client privilege and work product proteat are preserved throughout the audit process.

Comment

Resolution 1 focuses on preservation of the atieahient privilege and work product doctrine
in the context of law enforcement and prosecutioth special emphasis on the practice of requiring
companies to waive these protections during ingastns. It does not directly address the status
of these protections in the audit area. This reéswludoes so and tracks Resolution 302A adopted
by the American Bar Association in August 2006.

The collapse of Enron Corp. in late 2001 and tlseldsure of other corporate and financial
irregularities in early 2002 led to enactment ef8arbanes-Oxley Act. Shortly thereafter, the t@der
government obtained indictments aganst the acauyfitm Arthur Andersen in connection with
the Enron matter. The Sarbanes-Oxley Act, amonegrdtiings, established the Public Company
Accounting Oversight Board and charged it with autly, to inspect the performance of auditors
and issue reports on those inspections.

These developments have had a direct impact orethgonship between corporations and
their auditors and, in turn, on the attorney-clietionship and the protection of the work praduc
doctrine. The effects identified by the ABA Taskré®include: (1) auditor requests for a much
broader range of documents in the possession aiitiéeed company, often in the view of the client
with limited relevance of the requested documemtii¢ audit; (2) auditor requests for documents
covered by the protections notwithstanding othessgae sources of the relevant information or
other potential ways of satisfying audit needs;egf@ansive treatment of documents in the files of
an audited company as being audit documentatiok/papers even though it is not clear that they
actually document the audit process; and (4) effiarreview protected materials not necessary for
the audit of the financial statements in orderrwvmle the internal controls certification required
under Section 404 of the Sarbanes-Oxley Act. Adogrtb the ABA Task Force, auditors have
unjustifiably pointed to the requirements of thdoRuCompany Accounting Oversight Board and
the Securities and Exchange Commission as supgdhese actions.

These regulatory entities could substantially adesthose issues by making clear what
information auditors need, and more importantlyndoneed, for the proper conduct of the audit.
This clarification would reaffirm the importance tfe fundamental policy of preserving the
attorney-client privilege and work product doctrasea priority and outline carefully the informatio
that can properly be sought and still be consistatfit preservation of these protections.

For more information, see the ABA Task Force’s repacompanying Resolution 302A,
available online at http://www.abanet.org/buslatefateyclient/materials/hod/0806 _report.pdf.



Resolution 4

RESOLVED, that the Arkansas Bar Association recomasehat consistent rules be estab-
lished throughout the federal and state courtsitivesss how the courts and counsel should resolve
issues involving claims of inadvertent disclosufentaterials protected by the attorney-client
privilege or the work product doctrine.

FURTHER RESOLVED, that the Arkansas Bar Associatemommends that relevant Federal
Rules of Evidence and Rules of Civil Procedure@rdesponding Arkansas Rules of Evidence and
Rules of Civil Procedure be amended to provideols\fis:

(1) A producing party should be required to raleerotected status of inadvertently disclosed
materials within a specified period of days of atliudiscovering the inadvertent disclosure by
giving notice to the other parties and amendindigsovery responses to identify the materials. The
period should commence when the party actuallyodiscs the disclosure has been made, not from
when the material was produced.

(2) A party receiving notice that any inadvertemtiyclosed materials have been produced to
it should be required to promptly return, sequestelestroy the specified materials and any copies
and may not use or disclose the materials untilghee is resolved.

(3) Specific grounds for testing the inadvertergcttisure should be set forth and should
include the following general provisions:

(a) The receiving party should be allowed to clmggjeethe disclosing party’s claim that the
material is protected.

(b) The receiving party should be allowed to chajke the timeliness of the producing
party’s notice recalling the material claimed topetected.

(c) The receiving party should be allowed to agbatthe circumstances surrounding the
production or disclosure warrant a finding thatdiexlosing party has waived any claim of that the
material is protected.

(4) There should be a presumption against waivnedektiding whether the presumption has
been overcome, the court should apply the multisfagnalysis followed by the majority of federal
courts and many state courts that assesses (@gib@nableness of the precautions taken to prevent
inadvertent disclosure; (b) the scope of discovi@ythe extent of the disclosure; and (d) whether
the interests of justice would be served by refiguhe party of its error.

Comment

Discovery has always posed the risk of the inaéwerproduction of privileged com-
munications and material protected by the work pobdloctrine. With the advent of electronic
discovery, the problem has become more acute. éuntbre, the problem is exacerbated by the
absence of consistent rules and procedures tawithahadvertent production of protected material

Faced with the recurring issue of inadvertent dsates, courts have developed three general
approaches to the problem. See generally Grayckngil, 86 F.3d 1472, 1483-84 (8th Cir. 1996)
(discussing case law). First, some hold that advedent disclosure does not waive a claim of
privilege, reasoning that a truly inadvertent discire does not demonstrate the intent required for
a true waiver. At least one state has adoptedrhbisvaiver” approach by rule. See Tex. R. Civ. P.
193.3(d) (production of material without intendilmgwvaive a claim of privilege does not waive the

10



claim if the party amends its discovery responseastert the privilege within ten days of dis-
covering that the production was made).

Second, afew courts take the opposite view, hglthiat even an inadvertent disclosure waives
any protection for the materials disclosed. Thdifig of waiver is an automatic and necessary result
of the materials having been disclosed to an opggsarty.

Third, most courts consider all relevant circumstanin determining whether an inadvertent
disclosure should result in a waiver. These cogetserally employ a multi-factor analysis that
considers (1) the reasonableness of the precauti&kan to prevent inadvertent disclosure; (2) the
amount of time taken to remedy the error; (3) thepe of discovery; (4) the extent of the dis-
closures; and (5) whether the interests of justiceld be served by relieving the party of its error

The Task Force believes that the disclosure shmatldrdinarily be deemed waived unless the
waiver was knowing and voluntary. The attorneysdligrivilege and the work-product doctrine are
too important to the legal system to permit an weaitent act from overriding them. There should
be a presumption against waiver, and the multiefaapproach described above be used in deciding
whether there has been a waiver.

A proposed amendment to Fed. R. Civ. P. 26, whithalmost certainly go into effect on
December 1, 2006, establishes a procedure forahe to resolve claims of privilege after docu-
ments have been produced. However, the amendmesihdbaddress whether the privilege or work
product protection that is asserted after prodadtias been waived by the inadvertent disclosure.

Under proposed Fed. R. Civ. P. 26(b)(5)(B), a patty receives notice that the producing
party is asserting a claim of privilege must “praippeturn, sequester or destroy the specified
information and any copies and may not use orasscthe information until the claim is resolved.”
A receiving party may then “promptly present théormation to the court under seal for a
determination of the claim.” If the receiving padigclosed the information before being notified,
“it must take reasonable steps to retrieve it” goedproducing party “must preserve the information
until the claim is resolved.”

The resolution set out above, which is based on A&olution 120D (2006), goes further
than the proposed federal rule by advocating adopaf the multi-factor analysis for deciding
whether a waiver has occurred. Further, this regoicalls for a presumption against waiver. lbals
supports a change in the Arkansas rules, an isswgdered more fully in Resolution 6.

Resolution 5

RESOLVED, that the Arkansas Bar Association recomasehat applicable federal and state
rules and statutes governing civil procedure beral®aé or adopted to protect from discovery draft
expert reports and communications between an afg@md a testifying expert relating to an expert’s
report, as follows:

(1) an expert’s draft reports should not be rezfito be produced to an opposing party;

(2) communications, including notes reflecting coamications, between an expert and the
attorney who has retained the expert should ndidm®verable except on a showing of exceptional
circumstances;

(3) nothing in the preceding paragraph shouldlpdscopposing counsel from obtaining any
facts or data the expert is relying on in forming &r her opinion, including that coming from
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counsel, or from otherwise inquiring fully of anpext into what facts or data the expert considered,
whether the expert considered alternative appraashmto the validity of the expert’s opinions.

FURTHER RESOLVED, that the Arkansas Bar Associatesommends that, until federal,
state and territorial rule and statutory amendmangsadopted, counsel should enter voluntary
stipulations protecting from discovery draft expegorts and communications between attorney and
expert relating to an expert’s report.

Comment

This resolution tracks ABA Resolution 120A, whichsvadopted in August 2006. The Task
Force’s proposed draft of an Arkansas rule is setroResolution 8.

The law in federal and state courts on expert wigriscovery is uncertain and varied. Many
federal courts require production of attorney-ekpgemmunications, as well as draft reports and
notes prepared by testifying experts. Other ctnate held that these materials are not discoverable
The practice among state courts also varies cordilje The Arkansas appellate courts do not
appear to have addressed the issue.

Absent a clear rule, counsel must assume thereremsonable possibility that any com-
munication with the expert will be fair game fogunry by the other side. Attorneys in this situatio
are left with two options, neither of which may éféective: move for a protective order (which
might not be granted) or seek to obtain from opppsiounsel a stipulation that sharing work
product with an expert is not a waiver (an effbdttmight prove fruitless). Moreover, there is no
assurance that a stipulation would provide prodectigainst non-parties in another setting.

Itis the Task Force’s view that the collaborafvecess between attorneys and experts should
be protected and governed by consistent rules. ttamngy’s mental impressions, theories, and
strategies constitute archetypal work product tiaatbeen long been protected from discovery. Its
disclosure should not be required when it has beaxeyed to a testifying expert unless his or her
testimony relies on the information. See Na&isscoverability of Opinion Work Product Materials
Provided to Testifying Expert82 Ind. L. Rev. 481, 503 (1999) (testifying expéiare part of a
party’s litigation team,” and communications betweeunsel and expert “are often essential to the
understanding and proper functioning of both, aedlzerefore crucial to the prosecution or defense
of a case”).

This approach will minimize disputes among litigargreserve judicial resources, eliminate
uncertainty, and direct the focus toward the soesdf the expert’s opinion rather than the process
from which it emerged. Moreover, it will eliminatee advantage enjoyed by the well-heeled litigant
who can afford two sets of experts, one to forneuthe opinions (with the free exchange of ideas
with counsel), and the other to testify at trial.

Some states have adopted rules that reflect th@aqip proposed here. For example, New
Jersey amended its discovery rules in 2002 to gvank product protection to “communications
between counsel and the expert constituting tHalalative process in preparation of the report,
including all preliminary or draft reports produaating this process.” N.J. R. Civ. P. 4:10-2(d)(1)

In recommending this provision, a subcommitteehaf New Jersey Supreme Court Civil
Practice Committee wrote:

The desirability of the retaining attorney and expéscussing the contents and format

of an expert’s report substantially outweighs tla¢eptial loss of information which
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might have been used to attack an expert's craétyilahd particularly his or her

independence. After all, the value of an expenpmion is based on the facts assessed

and/or assumed and the reasoning process usedlyaeathem. Too much time is now

spent on discovery with little benefit gained iraexning the report preparation process.

In the subcommittee’s view, a bright-line standaaftiected in this safe harbor recom-

mendation should simplify discovery, streamlineigial review and focus the cross-

examination on the veracity of an expert’s opinmathner than the attorney’s role in the
production of the final report.

The Task Force also believes that draft reportesiand other materials prepared or examined
by the expert should not be discoverable. To amtve considered opinion, experts should be free
to think about their analysis without fear thatith@eliminary thinking will be revealed during
discovery. Otherwise, there may be a trial withini@ as opposing counsel focus on the expert’s
tentative thought processes rather than his oultierate conclusions.

Faced with the present climate of uncertainty, eéepeed experts go to great lengths to avoid
creating a “paper trail” that reveals possibledinéinquiry, discarded ideas, intermediate calcula
tions, and editorial refinement of early draftstHis era of word processing software and thetgbili
of computer specialists to trace keystrokes anoveac‘ghost” documents, experts typically avoid
leaving such “tracks” by not committing their wdtkwriting until they prepare their final reports.

Finally, it should be noted that the debate witspext to the federal rules differs somewhat
than that under state rules. This difference isbattable to 1993 amendments to the federal rules
that have not been adopted in many states, induéirkansas. The Arkansas rules are discussed
below in connection with Resolution 8.

Since the 1993 amendments to Fed. R. Civ. P. 2i@r& courts have split sharply on the
information-sharing issue. The question boils ddemwhether the protection for opinion work
product Rule 26(b)(3) is trumped by the mandatasgldsure requirement of Rule 26(a)(2)(B).
Under the latter, a party must disclose to othetiggma written report prepared and signed by an
expert who may testify at trial. The report musttain, among other things, “a complete statement
of all opinions to be expressed and the basisea®bns therefor” and “ the data or other infornmatio
considered by the witness in forming the opinions.”

Some courts have required disclosure of all infairmmashared with a testifying expert,
including the mental impressions and opinions efdttorney. Others have held that opinion work
product is protected from discovery notwithstandisgcommunication to a testifying expert.

Courts requiring disclosure have relied on botHahguage of Rule 26(a)(2)(B) itself and the
Advisory Committee Notes to the 1993 Amendmentsohding to the latter, “litigants should no
longer be able to argue that materials furnisheétew experts to be used in forming their opinions
— whether or not ultimately relied upon by the exq@ge privileged or otherwise protected from
disclosure when such persons are testifying orgog@posed.” See, e.g., Pioneer Hi-Bred Int'l, Inc.,
238 F.3d 1370 (Fed. Cir. 2001); American Fidelitysar. Co. v. Boyer, 225 F.R.D. 520 (D.S.C.
2004); TV-3, Inc. v. Royal Ins. Co. of America, 1B4R.D. 585 (S.D. Miss. 2000); B.C.F. Qil
Refining, Inc. v. Consolidated Edison Co., 171 BR7 (S.D.N.Y. 1997).

Other courts have been unwilling to abrogate tbadprotection historically given to opinion
work product, holding that the amended rule dods'aanul the attorney work product privilege
‘and the laudable policies behind it, in the abgeofcclear and unambiguous authority under the
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Federal Rules of Civil Procedure.” Nexxus Prods. € CVS New York, Inc., 188 F.R.D. 7, 9 (D.
Mass. 1999) (quoting Magee v. Paul Revere Life G, 172 F.R.D. 627 (E.D.N.Y. 1997)). See
also Krisa v. Equitable Life Assur. Soc'y, 196 FDR254 (M.D. Pa. 2000); Moore v. R.J. Reynolds
Tobacco Co., 194 F.R.D. 659 (S.D. lowa 2000); Halwer Herman Miller, Inc., 162 F.R.D. 289
(W.D. Mich. 1995)'8

There is also a division of opinion as to whetheéesdifying expert’s draft reports are dis-
coverable. As noted above, Rule 26(a)(2)(B) stiditas the expert’s report “shall contain . . . data
or other information considered by the witnessomring the opinions.” An expert’s prior drafts of
his or her own report arguably constitute informaticonsidered” by the expéft.

Most courts have required production of drafts., ®eg., Colindres v. Quietflex Mfg., 228
F.R.D. 567 (S.D. Tex. 2005); B.C.F. Oil Refining¢l v. Consolidated Edison Co., supra; Krisa v.
Equitable Life Assur. Soc’y, supra. On the othemdhyaa few courts have held that drafts are not
discoverable because they are a type of opiniok wooduct. See, e.g., Moore v. R.J. Reynolds
Tobacco Co., supra; Nexxus Products Co. v. CVS Neik, Inc., supra. See also Trigon Ins. Co.
v. United States, 204 F.R.D. 277, 283 n. 8 (E.D.20®1) (not deciding whether a party is required
to disclose drafts prepared solely by testifyingexx, but noting that “[t]here are cogent reasons
which militate against such a requirement”).

Resolution 6

RESOLVED, that the Arkansas Bar Association recomsethat the Supreme Court of
Arkansas, pursuant to its rulemaking authority ut&. Const. amend. 80, amend Rule 26 of the
Arkansas Rules of Civil Procedure and Rule 50hefArkansas Rules of Evidence by:

(1) Adding the following new subdivision to Ark. Riv. P. 26(b):

(5) Inadvertent DisclosurgA) A party who discloses or produces material
or information without intending to waive a clairhattorney-client privilege or
work product protection shall be presumed not teeh&aived the claim under
these rules and the Arkansas Rules of Evidendeeifpaarty, within fourteen
calendar days of discovering the inadvertent dgale, notifies the receiving
party by specifically identifying the material afformation and asserting the
privilege protecting it. If responses to discovesguests have been made, the
producing party must amend them as part of thiceot

(B) Within fourteen calendar days of receiving netiof an inadvertent
disclosure, a receiving party must return, sequestedestroy the specified

®The leading federal practice treatises are alsdetiv Compare 8 C. Wright, A. Miller & R. Marcusderal
Practice & Procedure § 2016.2 (“At least with respe experts who testify at trial, the disclostggquirements of Rule
26(a)(2), adopted in 1993, were intended to .andhate disclosure”), with 6 Moore’s Fed. Practx26.80[1][a] (“The
Haworthholding is meritorious, because nothing in thesaty committee notes to the 1993 amendmentsuggests
that Rule 26(b)(4)(A) was intended to abrogateethieanced protection for opinion work product”).

To the extent that an attorney makes comments expert's draft report after reviewing it, the driafno
longer a document prepared solely by the experinistetad reflects information shared by the attpr@#. Adler v.
Shelton, 778 A.2d 1181, 1190, 343 N.J. Super. 521,(N.J. Super. 2001) (“It is common knowledgd Httorneys
regularly work with their retained experts in prepg expert reports. It is good practice as well”).
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materials and all copies. After receiving this oetithe receiving party may not
use or disclose the materials in any way.

(C) A receiving party may challenge a disclosingya claim of privilege
and inadvertent disclosure. The reason for sudialenge may include, but is
not limited to, the timeliness of the notice ofdwartent disclosure or whether
all the surrounding circumstances show waiver.

(D) In deciding whether there has been a waives, dincuit court shall
consider all the material circumstances, includ{nghe reasonableness of the
precautions taken to prevent inadvertent disclgsiijethe scope of the dis-
covery; (iii) the extent of disclosure; and (ivetiterests of justice. Notwith-
standing Model Rule of Professional Conduct 3.7d anthout having to
terminate representation in the matter, an attofolethe disclosing party may
testify about the circumstances of disclosure dred grocedures in place to
protect against inadvertent disclosure.

(2) Adding the following new subdivision to Ark. Bvid. 502:

(e) Inadvertent disclosureA disclosure of a communication or information
covered by the attorney-client privilege or the kvproduct doctrine does not
operate as a waiver if the disclosing party folléesprocedure specified in Rule
26(b)(5) of the Arkansas Rules of Civil Procedurd,an the event of a challenge
by a receiving party, the circuit court finds ircacdance with Rule 26(b)(5)(D)
that there was no waiver.

Comment

This resolution is an Arkansas-specific versiothefmore general Resolution 4. As mentioned
previously, the Arkansas Supreme Court will sooncbesidering a recommendation from its
Committee on Civil Practice to add language to &RkCiv. P. 26(b) addressing inadvertent waiver
of privileged communications and attorney work prcid Part 1 of this resolution tracks the Com-
mittee’s recommendation. Part 2 proposes addidghkoR. Evid. 502 what is essentially a cross-
reference to the new provision in Rule 26.

Existing Arkansas law on inadvertent waiver is seaA 1982 Supreme Court decision seems
to favor a strict view, i.e., even an inadverteisttbsure waives any protection for the disclosed
materials. In Firestone Tire & Rubber Co. v. Lit2¥6 Ark. 511, 639 S.W.2d 726 (1982), a letter
between two lawyers for Firestone “made its waybte of its customers, who produced it in
another lawsuit. Because Firestone “should havemaNowed the letter into the hands of [the
customer],” the Court said, the company “waived aglt to claim the privilege.” Id. at 519, 639
S.w.2d at 730. However, the Court did not discuss the customer had obtained the letter or
whether its disclosure was inadvertent.

For its part, the Eighth Circuit has supportedrthéti-factor approach reflected in proposed
subdivision (5)(D) to Ark. R. Civ. P. 26(b). In Gra. Bicknell, 86 F.3d 1472 (8th Cir. 1996), the
Court determined in a diversity case that Missoatirts would adopt this approach, which is the
majority view. The Court said: it “strikes the appriate balance” and is “best suited to achieving
a fair result.” Id. at 1484.
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Resolution 7

RESOLVED, that the Arkansas Bar Association recomusethat the Supreme Court of
Arkansas, pursuant to its rulemaking authority u#d&. Const. amend. 80, amend Rule 502 of the
Arkansas Rules of Evidence by adding a new suldivias follows:

(f) Selective waivemDisclosure of a communication or information cacer
by the attorney-client privilege or the work protidoctrine to a governmental
office or agency in the exercise of its regulatanygestigative, or enforcement
authority does not operate as a waiver of the lpgei or protection in favor of
non-governmental persons or entities.

Comment

Courts are in disagreement as to whether disclastmenation covered by the attorney-client
privilege or the work product doctrine to a goveamnagency conducting an investigation of the
client constitutes a general waiver of the inforioratdisclosed. Most courts have rejected the
concept of “selective waiver,” holding that waivefr privileged or protected information to a
government agency constitutes a waiver for all pses. E.g., In re Qwest Communications Intern.
Inc., 450 F.3d 1179 (10th Cir. 2006); In re ColuaibBiCA Healthcare Corp. Billing Practices
Litigation, 293 F.3d 289 (6th Cir. 2002), cert.rdid, 539 U.S. 977 (2003).

Other courts have recognized selective waiver drtlye disclosure was made subject to a
confidentiality agreement with the government agefcg., Teachers Insurance & Annuity Ass’n
v. Shamrock Broadcasting Co., 521 F. Supp. 638.(&6)D 1981). A few courts, including the
Eighth Circuit, have held that disclosure of prédéecinformation to the government does not
constitute a general waiver, so that the infornmateamains shielded from use by other parties. E.g.,
Diversified Industries, Inc. v. Meredith, 572 F.286 (8th Cir. 1977).

Proposed subdivision (f) resolves this conflictamor of the Eighth Circuit’'s position. The
Federal Advisory Committee on Evidence is considgrand has published for public comment, an
analogous provision to be included in a new Fed=WRd. 502. This proposed rule, on which the
draft in Resolution 7 is based, is available onahéhe federal judiciary's web site on rulemaking.
See http://www.uscourts.gov/rules/Excerpt_EV_Regeub.pdf#page=4. The Task Force has not
taken a position on the proposed federal rule, simgoinstead to leave that issue to a successor
committee if one is established.

The selective waiver provision in the proposed fadeule has been the target of some
criticism. For example, the Association of Corper@obunsel, in commenting on the proposal, has
said that “while well-intentioned, it may have gagve impact on the larger issue given the current
context of a ‘culture of waiver' that's been crehtey government enforcement officials and
prosecutors who have abused their discretion btinely coercing companies to waiver their
privilege.” Similarly, some members of the ABA tdskce — speaking for themselves, not the ABA
— have written that “adopting the rule in the ‘cué of waiver’ environment puts a Band-Aid on the
corporate injury caused by wrong-headed governrhpotiries.”

In essence, these critics would prefer that thesadycommittee, and ultimately Congress,
address the broader issues posed by the Thompsarotdedum. The Task Force, however,
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believes that half a loaf is better than none. As commentator has written, selective waiver “will
limit both the government’s ability to manipulatetprivilege and plaintiffs lawyers’ incentive to
sue first and discover claims later.” He furthepleined:

All things being equal, a company should not be ablwaive privilege as to some

and then invoke it as to others. But things areegoial. Today’s circumstances are very

different . . . , though courts rejecting selectiagver have not recognized this change.

The federal government, in particular the SEQ; lisast implicitly pressuring companies

to waive the attorney-client privilege and work-guat protection. The remarkably

unsettled case law makes it impossible for a compaknow exactly what it risks by

producing materials to the government, yet it “cargpes” anyway and thereby erodes
employees’ willingness to consult with their coun3dis is not a business decision; it

IS a corporate reaction to an abuse of governnmamép And since fairness is the touch-

stone of the courts’ analysis, selective waivdyath justifiable and necessary.

Dore, A Matter of Fairness: The Need for a New Look #&ie Waiver in SEC Investigatigns
89 Marq. L. Rev. 761, 794 (2005).

It has been suggested that only a uniform, natinfalwill solve the problem. That is likely
so, and it is arguable that Congress has the pmwWederalize the attorney-client privilege and the
work product rule by enacting a statute that preermsfate law. See generally Glyiigderalizing
Privilege 52 Am. U. L. Rev. 59 (2002); Not®reserving the Privilege: Codification of Selective
Waiver and the Limits of Federal Power over Statei@ 86 B.U. L. Rev. 691 (2006).

Until Congress takes this step, however, the Tas&eHs of the opinion that an Arkansas rule
addressing selective waiver can be beneficial. Bsgpfor example, that a corporation retained a
law firm to investigate apparent accounting imprefpes; turned over the resulting report and
supporting documents to the S.E.C. and U.S. Atioimeonnection with their investigations; and
then found itself being asked by plaintiffs in @e@unting fraud action in state court to produee th
report and documents during discovery. In thatsitun, the Georgia Supreme Court held that the
corporation had waived work product protection byvling the material to federal investigators.
See McKesson Corp. v. Green, 279 Ga. 95, 610 SF28005). The selective waiver rule pro-
posed by the Task Force would lead to the oppossiglt in such a case brought in Arkansas.

Resolution 8

RESOLVED, that the Arkansas Bar Association recomusethat the Supreme Court of
Arkansas, pursuant to its rulemaking authority uth&. Const. amend. 80, amend Rule 26(b)(4)
of the Arkansas Rules of Civil Procedure by addingew subdivision as follows:

(D) A party may not obtain discovery of a testityiaxpert’s draft reports,
materials that he or she generated or examineyooral or written communi-
cations (including notes reflecting communicatiobnsjween the expert and a
retaining attorney. These limitations, howevegllshot preclude an opposing
party from obtaining all facts or data on which theert relied in forming an
opinion (including data or facts received from #améng attorney) or from
inquiring into the basis of the expert’s opiniomgluding what facts, data, or
alternatives were considered and the validity efdpinions.
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Comment

This resolution, which proposes specific languagé\fk. R. Civ. P. 26(b)(4), is a companion
to Resolution 5. As noted in the comment accompanthat resolution, the Task Force is of the
opinion that the collaborative process betweentagls and testifying experts should be protected,
as should the preliminary working papers of experts

Under Ark. R. Civ. P. 26, which does not incorpera®93 amendments to the federal rule,
subdivision (b)(3) deals with work product, whitéoglivision (b)(4) addresses experts. Rule 26(b)(3)
protects materials prepared by an attorney (orraresentative of a party) “in anticipation of
litigation or for trial.” It recognizes two typed avork product and affords different levels of
protection to each.

With respect to so-called “ordinary” work produitte rule states: “Subject to the provisions
of subdivision (b)(4) of this rule, a party mayaibtdiscovery . . . only upon a showing that theypa
seeking discovery has substantial need of the rakgtén the preparation of his case and that he is
unable without undue hardship to obtain the sulisiaquivalent of the materials by other means.”
By contrast, what is known as “opinion” work protiteceives near-absolute protection: “the court
shall protect against disclosure of the mental eapions, conclusions, opinions or legal theories of
an attorney or other representative of a party eonig the litigation.”

Rule 26(b)(4) permits discovery of “facts known apihions held by experts.. . . and acquired
or developed in anticipation of litigation or foial” by interrogatories requiring another partg “t
identify each person whom the other party expextall as an expert witness at trial, to state the
subject matter on which he is expected to tesifig to state the substance of the facts and oinion
to which the expert is expected to testify andrarsary of the grounds for each opinion.” A party
who desires further discovery must obtain eitheeagent of the other party or, by motion, per-
mission of the court.

Experts not expected to testify at trial are tréaiéferently. Discovery may be obtained from
a non-testifying expert retained or specially emgptbin anticipation of litigation or preparatiomn fo
trial “upon a showing of exceptional circumstancesler which it is impractical for the party
seeking discovery to obtain facts or opinions anghme subject by other means.” Rule 26(b)(4)’s
protection for non-testifying experts is justifitat the same reasons that warrant protection for an
attorney’s trial strategy. As a practical mattkg texceptional circumstances” requirement will be
satisfied only in rare cases, e.g., those in wpltysical evidence has been destroyed while being
evaluated by a party's expert or the number of expethe field is exceedingly small and one party
has retained them all.

Subdivisions (b)(3) and (b)(4) interact when a o&ay request would require divulging of
work product that an attorney had shared with hisen expert. The Third Circuit, in an influential
decision prior to the 1993 amendments to the fédale held that the “subject to” qualifier in Rul
26(b)(3) applied only to ordinary work product aamdcluded discovery of opinion work product that
had been shared with an expert withess. Bogosi@ul.Oil Corp., 738 F.2d 587 (3d Cir. 1984).

Most courts interpreting pre-1993 versions of R26eand similar state rules followed the
holding in the Bogosian case. E.g., Toledo Edison\C GA Techs., Inc., 847 F.2d 335 (6th Cir.
1988); Hamel v. General Motors Corp., 128 F.R.[1 @8. Kan. 1989); Crowe Countryside Realty
Associates, Co., LLC v. Novare Engineers, Inc.,820 838 (R.l. 2006); McKinnon v. Smock, 434
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S.E.2d 92, 93 (Ga. Ct. App. 1993), aff'd, 445 SHE526 (Ga. 1994). Although there are a few
contrary cases, e.g., Intermedics, Inc. v. Ventritec., 139 F.R.D. 384 (N.D. Cal. 1991), the Task
Force’s proposal is consistent with the majoritgraach in construing the language that presently
appears in Ark. R. Civ. P. 26(b)(3) and (b)(4).

The case law is more muddled with respect to afyes} expert’s draft reports and other
materials that he or she generated or consultedt Ftmurts have held that this information is
discoverable as “facts known and opinions held¥pees . . . acquired or developed in anticipation
of litigation or for trial” within the meaning of ite 26(b)(4). E.g., County of Suffolk v. Long Isthn
Lighting Co., 122 F.R.D. 120 (E.D.N.Y.1988); Hew&ackard Co. v. Bausch & Lomb, Inc., 116
F.R.D. 533 (N.D. Cal. 1987); American Steel Prddistp. v. Penn Central Corp., 110 F.R.D. 151
(S.D.N.Y. 1986); Quadrini v. Sikorsky Aircraft, FAR.D. 594 (D. Conn. 1977); Emergency Care
Dynamics v. Superior Court, 932 P.2d 297 (Ariz. ApP97).

Some of these courts relied on the Advisory Conaailotes to the 1970 amendment that put
Rule 26 into the form later adopted in Arkansase @mendment allowed a party to serve inter-
rogatories requiring an adverse party to idenefstifying experts and “state the substance of the
facts and opinions to which the expert is expetagdstify and a summary of the grounds for each
opinion.” According to the notes, “the new provissoof subdivision (b)(4) reject as ill-considered
the decisions which have sought to bring expedrmétion within the work product doctrine.”

Other courts, however, have focused on Rule 26b)li#hitation of discovery to interroga-
tories and denied further discovery of an exped{sorts and work papers absent a showing of
substantial need. See, e.g., Boselli v. Southeastar Transp. Auth., 108 F.R.D. 723 (E.D. Pa.
1985); Feller v. Board of Education, 583 F. Sufg26€.(D. Conn. 1984); Baise v. Alewel’s, Inc., 99
F.R.D. 95 (W.D. Mo. 1983); Breedlove v. Beech AaftiCorp., 57 F.R.D. 202 (N.D. Miss. 1972);
United States v. 145.31 Acres of Land, 54 F.R.[9,3%0 (M.D. Pa. 1972). See also Carter-
Wallace, Inc. v. Hartz Mountain Indus., Inc., 5533upp. 45 (S.D.N.Y. 1982) (Rule 26(b)(4)
“leaves the court considerable discretion as totwabditional discovery of experts it will order”).

For a discussion of the split of authority, seed\@&usiness Litigation: Liberal Discovery of
Expert Witness Reports or Insulation from Discowergler the Work Product Doctring®6 J. Corp.

L. 71 (1990).

* % %

Submitted by John Watkins
Chair, Task Force on the Attorney-Client Privilege
November 22, 2006
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