UNJUST ENRICHMENT:
A SUGGESTED APPROACH FOR

INSTRUCTING JURIES IN CLAIMS AT LAW

By John C. Calhoun, Jr. and William A. Waddell, Jr.

The dispute was submitted to the jury under a sweeping instruction which permitted a verdict
for the plaintiff if the jury should find that in equity and good conscience the money ought to
be repaid by the defendant. It is not surprising that the jury returned a verdict for the plaintiff,
because her unhappy predicament would appeal to anyone’s sense of fairness. It is surprising to
me, however, that the judgment is being affirmed, for I can discover no legal theory to support
the decision.

Justice George Rose Smith, Dissenting.’

ury instructions in unjust enrichment cases have been an issue since the early days of Arkansas jurispru-

dence.” Recent Arkansas cases have highlighted the types of unjust enrichment claims that may be presented

to a jury,’ but little attention has been given to the elements of jury instructions for such claims. Because

parties to a claim at law are entitled to have the jury instructed on the claims and defenses they raise, the

determination of the essential elements for unjust enrichment claims is perhaps the most important part of

trying such a case. This article discusses such claims and suggests an approach for instructing a jury when unjust
enrichment issues are tried at law.

Arkansas cases frequently make the following statements of black letter law about unjust enrichment:

e It is the principle that one person should not be permitted unjustly to enrich himself at the expense of another,
but should be required to make restitution of or for the property or benefits received, retained, or appropriated,
where it is just and equitable that such restitution be made, and where such action involves no violation or frustra-
tion of law or opposition to public policy, either directly or indirectly.*

* An action based upon unjust enrichment is maintainable in all cases where a person has received money under
such circumstances that, in equity and good conscience, he ought not to retain it.’

* To find unjust enrichment, a party must have received something of value, to which he was not entitled and
which he must restore.

* One who is free from fault cannot be held to be unjustly enriched merely because one has chosen to exercise a
legal or contractual right.”

* There must be some enrichment or benefit to the party against whom the claim is made.®

* There must be some operative act, intent, or situation to make the enrichment unjust and compensable.’

While these statements can all be generally appreciated in an abstract way, they are not sufficient for a jury instruc-
tion. They are not only overly simplistic, ignoring certain essential elements as discussed below, but they also essen-
tially create a standardless instruction that would permit a jury to simply “do equity” rather than to apply objective
standards of law to disputed fact issues. The dissenting opinion of Justice George Rose Smith quoted above illustrates
this problem perfectly.'® “Doing equity” in a case at law is hardly the permitted province of a jury. Moreover, since
there are specific issues, defenses, and remedies to be considered in the many types of unjust enrichment claims (as
noted, for example, in the forthcoming Restatement (Third) of Restitution and Unjust Enrichment'" ), a jury cannot
properly do its job if simple statements of unjust enrichment principles are given in the abstract and are not tied to
the specific type of claim. Therefore, a closer look at unjust enrichment cases tried at law is necessary to discern the
essential elements required to prove the particular claim at issue.

Arkansas case law is clear that claims sounding in the common law form of action known as assumpsit may be
tried at law to a jury."> The most common claims sounding in assumpsit are claims for money had and received,
quantum meruit, and quantum valebant, all of which are discussed below. While it may be possible to state a general
instruction for these three claims, there are at least two problems with such an approach.
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First, there is no Arkansas Supreme Court
opinion that delineates the elements of any
of the claims, and, therefore, any statement
of the essential elements of those claims is
arguably nothing more than one’s opinion.
The authors acknowledge that the sample
instructions presented below represent their
opinion as well, and they do not presume
to state the final word on claims involv-
ing unjust enrichment at law. Rather,
the intent is to highlight the underlying
concepts and to begin a discussion that
will promote the reasoned development of
the claims in Arkansas. Such an approach
is preferable to the ad hoc development of
unjust enrichment claims as attorneys and
trial courts attempt to instruct juries on a
case by case basis.

Second, general instructions assume that
any case involving, for example, a claim for
money had and received will always contain
the same essential elements stated in the
same way. That assumption is not valid,
as evidenced by a number of cases decided
in different contexts. Those who favor the
generic approach may point to general
instructions in other states, but the decision
of another state not to address the issues
raised in this article is not a reason to settle
for inadequate treatment of this important
issue.

Unjust Enrichment Claims In Common
Law Assumpsit

The Arkansas Supreme Court’s opinion
in First Nat'l Bank of DeWitt v. Cruthis cor-

rectly noted that unjust enrichment claims
tried at law are those sounding in assump-
sit, a common law form of action which
is rarely discussed today. As Professor Dan
Dobbs has noted, “[tlhe connection to
assumpsit is obscure to modern minds.”"
Professor Dobbs’ treatise provides an excel-
lent discussion of how the assumpsit cause
of action developed into different counts
such as quantum meruit and money had
and received." However, he is quick to
point out that the old terms are not suscep-
tible of practical application today:

Lawyers and judges today refer to
restitution in these strange terms for
convenience. But the incidents of
assumpsit no longer control either the
theory or the procedures for recovery
of restitution, so words like assumpsit
and quantum meruit should be used as
reference only and not to suggest that
restitution is limited by ghosts

to consider, can result in a restitution claim
being decided on nothing more than a par-
ticular jury panel’s view of what is “unjust”
or what it views as “equity and good con-
science.” Thus, the need to define the essen-
tial elements of an unjust enrichment claim
at law is critical to the fair determination of
claims for both plaintiffs and defendants.

The failure to analyze a claim for unjust
enrichment can result in the waste of
resources and reversal on appeal. In Dickey
v. Royal Banks of Missouri, Judge Morris
Sheppard Arnold noted the lack of certainty
of claims for money had and received under
Missouri law:

The action for money had and
received is “a very broad and flex-
ible action,” and “the tendency of the
courts is to widen rather than restrict
its scope.” [citations omitted]

of ideas that were never more
than fictions to begin with."”

While courts and practitioners
have heeded Professor Dobbs’
admonition and have not limited
unjust enrichment claims to the
concept of assumpsit or its sub-
sidiary counts, there is a danger
that courts may race past a critical
analytical stage in the develop-
ment of such claims. That lack of
analysis and, in the case of jury
instructions, the failure to iden-
tify essential elements for the jury
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Nevertheless, although it is broad and
appeals to a court’s sense of equity and
common right, an action for money had
and received must, to be successful, fall
within limits that have over the years
become reasonably well demarcated.

An action for money had and received
will lie when the defendant received
money from or for the plaindff that
belongs in good conscience to the plain-
tiff. For instance, if the plaintiff paid
money to the defendant by mistake,
[citations omitted], or under duress,
[citations omitted], or by reason of
fraud, [citations omitted], a claim for
money had and received is made out.
[citations omitted] Such an action
also lies if it appears “that the money
in question belonged to [the] plaindiff,
[and] that it was secured by [the] defen-
dant without [the] plaintiff’s consent,
and without giving any consideration.”
[citations omittedg] One reading of
these cases is that a court will force a
defendant to disgorge a windfall if it is
equitable to do so. [citations omitted]

The difficulties in fitting this theory
of relief to the facts of this case are so
numerous, we believe, as to have made
the legal theory upon which relief was
sought and granted practically incoher-
ent. The trial court instructed the jury
that a case for money had and received
would be made out if the “plaintiff’s
intended purpose in assigning the afore-
said insurance policy and annuity dif-
fered from the purpose for which defen-
dant ... accepted and applied the policy
and annuity,” and if “in accepting and
applying the proceeds of the aforesaid
insurance policy and annuity, defendant
... knew facts upon which a reasonable
person would suspect that the intended
purpose of plaintff in assigning the
insurance policy and annuity ... was
different from the purpose for which
defendant ... applied the proceeds.”

With respect, we fail to understand
how these facts, if proved, could give
rise to a claim for money had and
received in Missouri or, indeed, any-
where else.'¢

The learned comments of Judge Arnold
illustrate the frustration that practicing
attorneys will experience when called upon
to prosecute or defend a claim for unjust
enrichment through a jury trial with no stat-
ed elements. With the foregoing in mind, the
following are suggested considerations for
properly identifying and stating the essential
elements of unjust enrichment claims.

Does The Claim Fall Within One Of The
Recognized Groups Of Unjust Enrichment
Cases?
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Professor Dobbs has noted that unjust
enrichment claims often fall into one of four
categories: (1) cases in which title remains in
the plaintiff but the defendant benefits by
conduct such as taking the plaintiff’s prop-
erty; (2) cases in which title passes to the
defendant through misconduct; (3) cases in
which the defendant is unjustly enriched as
a result of a breach of contract; and (4) cases
in which the defendant unjustly receives a
benefit by mistake or other circumstance,
regardless of his wrongdoing."” It is in this
last category that courts and attorneys
have the most difficult task in creating
jury instructions. That difficulty must be
balanced with recognized limits on unjust
enrichment, which Professor Dobbs gener-
ally categorizes as follows: (1) protection of
autonomy under volunteer rules (e.g., the
plaintiff performing an unsolicited service
such as house painting and attempting to
force payment by an unjust enrichment
claim); (2) protection of innocent purchas-
ers; (3) protection of persons who have
changed their positions after the enrich-
ment; and (4) protection of public policy.'®
Finally, consideration must be given to the
interrelationship of the substantive claim for
unjust enrichment, the benefit received, and
the requested remedy."” A simple instruction
that merely repeats traditional and generic
statements about unjust enrichment does
not adequately address these issues.

Is The Claim A Pure Common Law Claim
of Unjust Enrichment Or Does It Also
Involve Considerations of Other Law?

As courts have focused on unjust enrich-
ment claims at law, attention has been given
to the interplay of statutory claims and
claims for unjust enrichment. For example,
in Ninth Dist. Prod. Credit Assn v. FEd
Duggan, Inc., the court noted the effect of
the Uniform Commercial Code on a claim
for unjust enrichment.?® Other cases review-
ing that case have held that the UCC’s pri-
ority system cannot be avoided by an unjust
enrichment claim unless there is a showing
of fraud by a secured creditor.?! Thus, cases
involving the UCC or a similar statutory
framework of priorities will have to consider
whether the statutory scheme can be altered
by the application of the doctrine of unjust
enrichment.

Is There “Enrichment”?

Enrichment itself is subject to varying
considerations. The first is whether there zs
any enrichment: “Yet, it is clear from our
decisions that in order for the legal theory

of unjust enrichment to pertain, there must
be some enrichment or benefit to the party
against whom the claim is made.”? In
addition, as noted in the current draft of
the Restatement (Third), enrichment may
involve third parties.?

Enrichment appears to contemplate both
a detriment to the plaintiff and a benefit to
the defendant. As phrased in Frigillana v.
Frigillana, the complete concept of enrich-
ment is captured by this question: “Did
he, to the detriment of someone else, obtain
something of value to which he was not
entitled?”* The conclusion that detriment
to the plaindff is an important consider-
ation and likely an essential element of an
unjust enrichment claim is reinforced by
Duckworth v. Poland in which the Arkansas
Court of Appeals made the following state-
“Under the circumstances of this
case, we cannot agree that any detriment

ment:

sustained by appellee was sufficient, in and
of itself, to justify a determination of unjust

enrichment.”?

Is The Retention Of The Benefit By The
Defendant “Unjust™?

Enrichment by itself does not create a
cause of action. There must be “unjust”
enrichment or, stated another way, the
enrichment must be “unjustified.” Scholars
have debated this issue for a long time
without reaching a consensus. In his article,
“When Is Enrichment Unjust? Restitution
Visits An Onyx Bathroom,”” Professor
Doug Rendleman discusses this issue in
detail and first notes that there is a difference
between unjust enrichment claims made
after a breach of either a tort or a contract
duty, where this claim is made as an alterna-
tive remedy, and claims for “freestanding
restitution” in which there is no breach of
a “non-restitution substantive standard.”?
He notes that it is much easier to iden-
tify the standard for “unjust” retention of
a benefit when there is a breach of a legal
duty.?® In contrast, he asks rhetorically what
the standards are for “freestanding restitu-
7?¥  While it may be easy to identify
types of conduct which are clearly within
the realm of “freestanding restitution,” (e.g.,
mistake, duress, undue influence, lack of
capacity, unenforceable contract), Professor
Rendleman notes that there are more dif-
ficult areas.’® He then makes the statement:
“Whether a restitution plaintiff may recover
freestanding restitution will often depend
on which of two competing approaches to

tion
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Unjust Enrichment continued from
page 12

unjustness the court chooses,” which he
identifies as “broad restitution” and “nar-
row restitution.”® The article raises two
pertinent issues for Arkansas courts and the
lawyers who litigate claims for unjust enrich-
ment. First, is Arkansas a “broad restitution”
jurisdiction or a “narrow restitution” juris-
diction? Second, if leading scholars cannot
decide on the proper approach to ascertain
what is “unjust” in “freestanding restitu-
tion,” how can trial courts and attorneys be
expected to make that decision?

Recognizing that a standard of “broad
restitution” could create inconsistency, the
American Law Institute’s discussion draft
of the Restatement (Third) attempts to
bring more certainty to many of the funda-
mental theories of unjust enrichment. This
raises two other significant questions. First,
given the willingness of Arkansas courts to
view the Restatements favorably in general,
will Arkansas courts take a position that is
consistent with the future official draft of
the Restatement (Third)? Second, assuming
Arkansas will follow the future official draft,
how should trial courts instruct juries in the
interim?

The authors suggest a cautious approach
until more guidance is given. Such an
approach will require not only consideration
of previous Arkansas precedent but also
more focus on the type of unjust enrichment
claim presented by the facts, as discussed
below. Because the most common unjust
enrichment claims are for money had and
received, quantum meruit, and quantum
valebant, a brief analysis of each of those
claims is discussed below with the suggestion
that those traditional terms be abandoned
going forward, focusing instead on the ele-
ments and defenses applicable to specific
types of modern unjust enrichment claims
as organized and articulated in the drafts of
the Restatement (Third).

Is The Claim One For Money Had And
Received?

Professor Dobbs describes a claim for
money had and received as follows:

When the defendant himself received
money that belonged in good con-
science to the plaintiff, for instance, if
the plaintff paid money to the defen-
dant by mistake, or under duress, or
by reason of fraud, the plaindff was
entitled to restitution of the money,
which is said to have been received
by the defendant for the use of the

36
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plaintiff. The count includes money
paid by a third person, so long as the
money in good conscience belongs to

the plaintiff.>?

Arkansas cases are consistent with that
description of the claim.®

As illustrated by the Restatement (Third),
this claim has been defined in a number of
situations that carry specific rules (i.e., ele-
ments) and defenses. When one reviews the
Restatement (Third), it is clear that unjust
enrichment claims have been carefully con-
sidered and organized into categories that
are easy to understand and practical to use.
These categories are not burdened by the
starting point of the common law principles
of unjust enrichment that could burden
Arkansas case law. Rather, the Restatement
(Third) is organized into clearly defined
areas of unjust enrichment that focus on
the underlying conduct and the context in
which the conduct occurred. For example,
if the conduct which entitles the plaintiff to
seek restitution is based upon mistake, the
Restatement (Third) offers a series of scenar-
ios grouped together in one chapter that deal
with that issue and that also point to other
applicable issues and defenses.*® There are
also sections that deal with other common
claims in unjust enrichment, such as fraud,
duress, undue influence, incapacity, and the
various issues arising under the general con-
cept of unjust retention of a benefit.?® These
are much more practical to both plaintiffs
and defendants than the types of general-
ized instructions quoted in footnote 10 at
the outset of this article. They are preferable
to plaintiffs because they eliminate concern
that a favorable verdict will be overturned
on appeal due to an instruction that was
too general and vague. They are preferable
to defendants because they require the jury
to find the facts in light of specific legal ele-
ments as opposed to a general admonition
to determine whether a benefit was retained
unjustly, viz: to “do right.”

Is The Claim One For Quantum Meruit
or Quantum Valebant?

A claim for quantum meruit or quantum
valebant is classified as a “value count.”
These claims permit recovery for unjust
enrichment by one who has “in good faith
rendered a service, not illegal or contrary to
public policy” to another “party [who] has
accepted and used the service[.]”? Arkansas
case law supports this concept and has
acknowledged the basis of claims for quan-
tum valebant and quantum meruit in the

common law cause of action for assumpsit
since some of Arkansas’s earliest cases.®®
While these two unjust enrichment claims
are familiar to many Arkansas practitioners,
as Professor Dobbs notes, they are really
short-hand ways of referring simply to com-
mon fact patterns.® Therefore, care should
be taken not to view them solely through
an historical lens, because they too may be
modified by the modern principles of res-
titution.

The Measure of Unjust Enrichment

As with other issues, the measure of unjust
enrichment is also subject to a number of
considerations. For example, in Woodhaven
Homes, Inc. v. Kennedy Sheet Metal Co., the
Arkansas Supreme Court held it was not error
to base an award of restitution on a contract
price or the amount already paid pursuant
to a contract when the party against whom
unjust enrichment was asserted did not prove
that the value of the benefit received was less
than the contract payment.® Similarly, in
City of Damascus v. Bivens, the Court held
that “the award is measured by the value of
the benefit conferred upon the party unjust-
ly enriched.”® Thus, the evidence presented
as to the amount and type of the benefit
may well control the articulation of the jury
instruction for the measure of unjust enrich-
ment. As noted in draft sections 49-53 of
the Restatement (Third), the measure of
unjust enrichment depends upon the type of
recipient, whether the recipient is innocent
or a wrongdoer, and whether the enrich-
ment is primary or secondary.

There may be disagreements as to the
value of a benefit alleged to constitute unjust
enrichment. For example, in one case for
recovery under the theory of quantum vale-
bant, even a seemingly simple determination
of the fair and reasonable value of parts and
labor furnished by the plaintiff was strongly
disputed because the defendant contended
the repairs exceeded the value of the bull-
dozer being repaired.”” Evidence of the cost
of similar repairs as well as the industry
standard was cited by the Arkansas Supreme
Court in its discussion of reasonableness.*

Sample Instructions

Using the approach of the Restatement
(Third) as a template, the following are
examples of the types of instructions that
might be prepared:

UNJUST ENRICHMENT
Mistake - Payment of Money Not Due
Plaintiff claims damages from defendant



“This is an important time in the development of the principles
that must be considered when claims for unjust enrichment are
presented to juries. This article is intended to initiate a discus-

sion that will lead to the delineation of elements of particular
claims which juries will be instructed to decide. Without such
specification, the jury will not be provided sufficient direction
and the system will not be adequately served.”

for payment by mistake of money not due
and has the burden of proving each of five
essential propositions:

First, that plaintiff has suffered a detri-
ment;

Second, that defendant has received a ben-
efit;

Third, that plaintiff paid money to defen-
dant [but defendant was not the intended
recipient][when no payment was intended];

Fourth, that retention of the benefit by
the defendant would be unjust under the
circumstances; and

Fifth, the value of the benefit received by
the defendant.

SOURCE: Section 6 of the Restatement
(Third) of Restitution & Unjust Enrichment
(Tentative Draft No. 1, 2001).

UN]JUST ENRICHMENT
Mistake - Performance or Discharge of
Another’s Obligation
Plaintiff claims damages from defendant
for [performance][discharge] of Defendant’s
obligation by mistake and has the burden of
proving each of five essential propositions:

First, that plaindff has suffered a detri-
ment;

Second, that defendant has received a
benefit;

Third, that plaindff [mistakenly per-
formed defendant’s obligation][mistaken-
ly discharged (defendant’s obligation)(the
security for defendant’s obligation)];

Fourth, that retention of the benefit by
the defendant would be unjust under the
circumstances; and

Fifth, the value of the benefit received by
the defendant.

SOURCE: Section 7 of the Restatement
(Third) of Restitution & Unjust Enrichment
(Tentative Draft No. 1, 2001).

COMMENT: If the benefit conferred by
mistake is other than money, an instruction
should be prepared consistent with draft
Section 9 of the Restatement (Third).

UNJUST ENRICHMENT
Mistake - Inter Vivos Gift Greater Or
Different Than Intended

Plaintiff claims damages from defendant
for making a gift to defendant [greater][dif-
ferent] than intended by mistake and has
the burden of proving each of six essential
propositions:

First, that plaintiff has suffered a detri-
ment;

Second, that defendant has received a
benefit;

Third, that plaindff intended to make a
gift of (specify gift) to defendant;

Fourth, that plaindff actually transferred
something [greater in value than][different
from] the property intended to be trans-
ferred as a gift;

Fifth, that it would be unjust for defen-
dant to retain the benefit under the circum-
stances; and

Sixth, the difference between the value of
the gift made and the gift intended.

SOURCE: Section 11(1) of the Restatement
(Third) of Restitution & Unjust Enrichment
(Tentative Draft No. 1, 2001).

UNJUST ENRICHMENT
Mistake - Donor’s Death In Belief
That Inter Vivos Gift Has Been Perfected
Plaindiff claims damages from defendant
for defendant’s unintended receipt of a gift
made by mistake of [name of the donor]

and has the burden of proving each of six
essential propositions:

First, that plaindff was the intended
[donee][beneficiary] of a gift from (specify

name of donor);

Second, that defendant has received a
benefit by reason of the gift intended for
plaintiff;

Third, that (specify name of donor) died
with the belief that the gift to plaintiff was
completed;

Fourth, that, as a result of mistake, the gift
[was (wholly)(partially) ineffective][trans-
ferred something other than the property
(specify name of donor) intended to trans-
fer][transferred property to defendant who
was not the intended donee];

Fifth, that it would be unjust for defen-
dant to retain the [property][benefit] under
the circumstances; and

Sixth, the value of the [property][benefit].

SOURCE: Section 11(3) of the Restatement
(Third) of Restitution & Unjust Enrichment
(Tentative Draft No. 1, 2001).

UNJUST ENRICHMENT
Transfer By Agent, Trustee, Or Other

Fiduciary Without Authority
Plaindff claims damages from defendant
for receipt of a transfer made by plaintiff’s
[agent][trustee] [specify other type of fidu-
ciary] without authority and has the burden
of proving each of six essential propositions:

First, that plaindff has suffered a detriment;

Second, that defendant has received a
benefit;

Third, that (name of agent, trustee, or
other fiduciary) was the [agent][trustee]
[specify other type of fiduciary] of plaintiff;

Fourth, that (name of agent, trustee,
or other fiduciary) transferred property of
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plaintiff [outside the scope of his authority]
[in breach of his duty to plaintiff];

Fifth, that it would be unjust for defen-
dant to retain the benefit under the circum-
stances of the transfer; and

Sixth, the value of the benefit.

SOURCE: Section 17 of the Restatement
(Third) of Restitution & Unjust Enrichment
(Tentative Draft No. 2, 2002).

UNJUST ENRICHMENT
Protection of Another’s Property or
Economic Interest
Plaintiff claims damages from defendant
for protection of defendant’s [property][or]
[economic interest] and has the burden of
proving each of seven essential propositions:

First, that plaindff has suffered a detriment;

Second, that defendant has received a
benefit;

Third, that plaintiff took effective action
to protect [the property][or][the economic
interest] of defendant;

Fourth, that the circumstances justified
plaintiff’s decision to intervene without a
prior agreement for payment or reimburse-
ment;

Fifth, that it was reasonable for plaintiff to
assume defendant would pay for the action
performed by plaintiff;

Sixth, that retention of the benefit by
defendant without payment would be unjust
under the circumstances; and

Seventh, the value of the benefit.

SOURCE: Section 21 of the Restatement
(Third) of Restitution & Unjust Enrichment
(Tentative Draft No. 2, 2002).

UNJUST ENRICHMENT
Performance of Another’s Duty
Plaintiff claims damages from defendant
for performance of defendant’s duty and has
the burden of proving each of seven essential
propositions:

First, that plaintiff has suffered a detriment;

Second, that defendant has received a
benefit;
[Third, that plaindff paid the debt of

defendant for necessaries;]

[Third, thatplaintiff (performed) (obtained
performance of) defendant’s duty to supply
necessaries to a third person;]

[Third, that plaintiff (performed) (obtained
38
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performance of) defendant’s duty to the
publics]

Fourth, that the circumstances justified
plaintiff’s decision to intervene without a prior
agreement for payment or reimbursement;

Fifth, that [there is no prejudice to defen-
dant in substituting a liability to plaindiff for
the original obligation][the performance was
urgently required for the health or welfare
of the third person][the performance was
urgently required for the protection of pub-
lic health, safety, or general welfare];

Sixth, that retention of the benefit by
defendant without payment would be unjust
under the circumstances; and

Seventh, the value of the benefit.

SOURCE: Section 22 of the Restatement
(Third) of Restitution & Unjust Enrichment
(Tentative Draft No. 2, 2002).

Each of these sample instructions should
be evaluated for accuracy under existing
Arkansas cases on the same issues. However,
they illustrate that a single generic instruc-
tion is neither sufficient nor appropriate
for all jury cases involving claims of unjust
enrichment.

Conclusion

This is an important time in the develop-
ment of the principles that must be consid-
ered when claims for unjust enrichment are
presented to juries. This article is intended
to initiate a discussion that will lead to the
delineation of elements of particular claims
which juries will be instructed to decide.
Without such specification, the jury will
not be provided sufficient direction and the
system will not be adequately served.
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